
To:  Native Hawaiian Justice Task Force Members 
From: Sonny M. Ganaden, Esq., Contracted Writer 
Date; October 8, 2012 

Re:  Draft Findings, with Comments 

Aloha Task Force Members, 

After the submission of the Draft Findings to the Task Force Members on September 25, 2012, input via 
email was requested. In addition to receiving email comments from Trisha Nakamitsu, Michael 
Broderick, Paul Perrone, and Jack Tonaki, conversations were had between myself and Raedeen Karasuda 
and Martha Torney in the last week in preparation of this document. 

This document does not supersede the Draft Findings document, rather it is intended to clarify the various 
positions of the Task Force members that responded to the request for comments. This has been done in 
order to expedite the discussion of the Draft Findings. Only comments which disagree or would alter the 
language with the prospective findings are noted. 

Citations  
Several Task Force members raised concerns regarding appropriate citations of the draft findings. There 
was a considerable time crunch to meet with all 9 task force members, additional members of the 
community that I was advised to meet with, draft findings, solicit input, and redraft the final document 
with enough time for the October 9, 2012 meeting. Further, the first draft of the Final Results Report, 
which discusses and outlines the testimony was submitted on September 20, 2012, two weekdays prior to 
the internal deadline for the Draft Findings. 

As there was not enough time to cull the appropriate citations for the Draft Findings, for the Final 
Findings document, where appropriate, I plan to cite the specific testimony presented to the Task Force 
throughout the summer of 2012. Certain findings will also require citations to state and federal law, 
reports commissioned by the State, literature regarding the over representation of minorities in the 
American criminal justice system, and the transcribed words of specific individuals who testified before 
the Task Force. This citation process will take a good amount of time. In my brief professional 
experience, this is the most arduous step in producing a large legal document. As the testimony is planned 
to be provided online, the citations could also include a hyperlink to the specific speakers. 

Outline of Activities  
I am presently writing an outline of the activities of the Task Force. This outline of activities will expand 
upon the introductory language in the Final Results Report. This outline may end up in a portion of the 
full report titled Executive Report, however that remains to be worked out. 

In that section, I intend to write that the Report is the result of a conversation with the community. That 
the Task Force took the required steps of meeting with the public, soliciting testimony, and discussing its 
activities in an open manner pursuant to Hawaii Revised Statutes Chapter 92 (Sunshine Law). The Task 
Force took these steps in order to produce a document that reflects the testimony of the community, as 
well as the respective agencies represented on the Task Force. 

This section will also include the methodology in which the Task Force achieved its conclusions. As this 
is still being discussed within the Task Force, I am reticent to draft this portion. 



Comment [1]: 
10/8/12 6:40 PM 

Nakamitsu, Perrone: Do not adopt any portion of the 
report. 
Torney. The TE sought out a certain perspective, 
which lead to that perspective being represented in 
the testimony. 

' Comment [2]: 
10/8/12 6:40 PM 

Nakamitsu, Perrone: Do not adopt any portion of the 
report. 

Comment [3]: 
10/8/12 6:40 PM 

Nakamitsu: Disagree. 

Comment [4]: 
10/8/12 6:40 PM 

Nakamitsu, Perrone: Disagree. 
Torney. Expand to use the concept of colonization. 

Comment [5]: 
10/8/12 6:40 PM 

Nakamitsu, Perrone: Do not adopt any other reports. 

Comment [6]: 
10/8/12 6:40 PM 

Broderick: "The perception in the broader 
community is that when it comes to the over-
representation of Native Hawaiians in the criminal 
justice system, major changes are needed to address 
this unacceptable reality." 
Nakamitsu: Erase first sentence. 
Perrone: Disagree. 

Comment [71: 
10/8/12 6:40 PM 

Perrone: Use term "...disproportionate involvement 
in the criminal justice system by any individuals..." 

Comment (8]: 
10/8/12 6:40 PM 

Namakitsu: "The disproportionate representation... 
has been an ongoing concern for decades, and past 
reports have also made suggestions to the legislature, 
various agencies, and the judicary." 
Perrone: Disagree. Even if adopted, few, if any, of 
the recommendations of the 2010 report could 
possibly lend to a reduction in the involvement of 
NH's in the OS relative In other ethnic groups. 

A.  Data Regarding Hawaiians in the Criminal Justice System 

1. The 2010 Office of Hawaiian Affairs Report The Disparate Treatment of Native Hawaiians in the 
Criminal Justice System recommended, among other things, the creation of the forming of a 
governing collaborative (Report, at 76.). That specific recommendation led to the passage of S13986 
HD3 CDI RELATING TO THE CRIMINAL JUSTICE SYSTEM, signed into law as Act 170(11) 
on June 27, 2011. Act 170 statutorily created the Native Hawaiian Justice Task Force, which has 
authored the present Repor.; 

2. The Task Force adopts the empirical data regarding the over representation of Native Hawaiians in 
the criminal justice system as discussed in the 2010 Office of Hawaiian Affairs Report The 
Disparate Treatment of Native Hawaiians in the Criminal Justice System, pgs. 27-421, 

3. More research is needed regarding the over representation of Hawaiians in the criminal justice 
system. with further objectivity and a more thorough methodology than was used in the 2010 
Report. 

4. In order to maintain future credibility and to inform future decisions, continued research on the 
disproportionate representation of Hawaiians in the criminal justice system is necessary. 

5. This report is not intended to be a socio-political document, intended to move forward an agenda) I 

Writer's Findings  
1. The Task Force adopts the findings of the report "Crime and Justice Related to Hawaiians and Part-

Hawaiians in the State of Hawaii," ("1981 Report") commissioned by Alu Like, Inc. for use by the 
State of Hawaii in 1981, and the report "Criminal Justice and Hawaiians in the 1990's: Ethnic 
Differences in Imprisonment Rates in the State of Hawai'i," ("1994 Report") commissioned by Alu 
Like, Inc. for use by the State of Hawaii in 1994.1 

2. The 1981 Report, the 1994 Report, and the 2010 Report conclude that Native Hawaiians are over 
represented in the criminal justice system. 

B.  The Over Representation of Native Hawaiians in the Criminal Justice System 

1. The perception in the broader community is that the state criminal justice system is broken. There 
has been ongoing. tremendous frustration in the Hawaiian community regarding the known over 
representation of Hawaiian§.. I 

2. Any recommendation is made with the intent to effectuate beneficial policy regarding 
disproportionate impact of the criminal justice system on all individuals, with particular focus on 
Native Hawaiiansi. I 

3.  The over representation of Native Hawaiians within he criminal justice system has been a known, 
studied tenet of the state justice system for decadesahis report must be contextualized in a history 
of investigating the overrepresentation of Hawaiians in the criminal justice systerr2n those reports, 
several suggestions were made to the state legislature, various agencies. and the judiciary. Those 
suggestions were not pursued. 



Comment [9]: 
10/8/12 6:40 PM 

Nakamitsu: Disagree. 

Comment [10]: 
10/8/12 6:40 PM 

Perrone: Use term "...and historical content, and 
salient criminal justice factors." 

Comment [11]: 
10/8/12 6:40 PM 

Torney: The changes arc not that dramatic. Tone this 
language down. 
Perrone: Cite states. 

Comment [12]: 
i 0/6/12 6:40 I'M 

Tomey. The state has reduced funding in certain 
areas, such as research. 
Nakamitsu: Disagree. 

Comment [13]: 
10/8/12 6:40 PM 

Nakamitsu: Unnecessary. 
Perrone: Confused. 

Comment [14]: 
1018/12 6:40 PM 

Broderick: Unconscious, implicit bias bias on the 
part of workers at all stages of the criminal justice 
system may explain some of the over 
representation... 
Tonaki: Prisoners receive biased treatment from 
staff... 
Nakamitsu: Disagree. 
Torney: cite the recent work of WSRSL Faculty. 
Perrone: Ii we're going to rely upon conjecture in the 
report, Ices he inclusive and evenhanded about 

o  considering all possi hi lilies. 

Comment [15]: 
10/8/12 6:40 PM 

NarnakiLse: Disagree. 
Perrone; Disagree. 

Comment [16]: 
1 WW1 2 6:40 PM 

Tonaki: In the present economy, it is difficult for cx-
offenders to secure stable employment. 
Nakamitsu: Disagree. 
Torney. Heard directly from inmates. Tax Incentive? 
Perrone: Disagree. 

Comment [17]: 
10/8/12 6:40 PM 

Nakamitsu: Many ex-offenders and service providers 
see a connection between poverty and access to legal 
counsel...  rii  
Comment [18]: 
10/8/12 6:40 PM 

Tomey cite "The Calor of Justice" and Donnalyn. 
Perrone: Disagree. 

4. The work of this Task Force has reiterated the pervasive nature of Hawaiian overrepresentation in 
the criminal justice systeM. 

5. Any conversation regarding Hawaiians within the criminal justice system must be cognizant of 
political and historical context. 

6. The state criminal justice system is experiencing dynamic. systemic change. The effects of the 
nascent laws that were passed as a result of the Justice Reinvestment [nitiative, as well as the 
Pu'uhonua project and its associated programming have yet to he felt'. [  _ 

7. Proactive policy initiatives in the criminal justice system must be effectuated in order to avoid the 
problems that other states are currently experiencing. It is possible, and even likely, that federal 
and/or state funding for the criminal justice system will decrease in the near future. If that happens. 
Hawaii will face a multi-faceted crisis. 

Writer's Findings  
1. The over representation of native Hawaiians in prison has been a studied, stable tenet of the state 

criminal justice system for several decades. Without action, there is no indication that the over 
representation discussed in previous reports, and the 2010 011A report will not continue. 

2. Unconscious bias on the part of state employees may represent a portion of the over representation 
of Native Hawaiians in the criminal justice system'. L 

3. The Task Force has not been presented with any overt acts of racism. Though there has been 
adherence to American law within the criminal justice system, the Task Force acknowledges that 
there have been unequal outcomes for certain communities. L _ _ 

4. Ex-offenders continue to be discriminated against based on their arrest and court record, despite 
such discrimination being illegal. This has lead to a higher recidivism rate for Native Hawaiians'. 

5. The Hawaii Paroling Authority has more discretion as compared to other states, or the federal 
government's paroling authority. This authority has been used to unequal effect due to the lack of 
programs for inmates. The Hawaii Paroling Authority has recently enacted policies that address 
perceptions of inequality. 

6. There are clear connections between poverty, access to legal counsel in all courts, and criminality. 

C.  Early Intervention Programs for Native Hawaiian 

1.  This Task Force is aware that an individual's contact with the criminal justice system, regardless of 
race, often begins at youth. This Report has emphasized the impact of the criminal justice on 
Hawaiian adults in order to comply what the Task Force understood to he the focus of Act 170. The 
study Disproportionate Minority Contact in the Hawai'i Juvenile Justice System. prepared for the 
Juvenile Justice State Advisory Council and the State of Hawaii. Office of Youth Services (May 



2012) provides guidance regarding effective prospective policy directives regarding juvenile4. 

2. The children of incarcerated parents are at risk of having a higher rate of interaction with the 
criminal justice system". I 

3. Pursuant to Act 170, this task force must put forward appropriate budgetary considerations in order 
to decrease continued contact with the criminal justice system for individuals of all raccsi. L _ _ 

4. Preventative measures, such as adequate education for at-risk youth. continue to be under-valued. 

D.  Impact of the State's Relationship with Private Prisons on Native Hawaitals 

1. The experience of prisoners in private correctional facilities as compared to state facilities is not 
equal. Prisoners in private correctional facilities receive better treatment from staff, more consistent 
and available programs, and live in less crowded conditions. However, prisoners in private facilities 
are also subject to drastic dislocation from their home, culture, family, job prospects, and 
community support1.1 _ _ 

2. There is a lack of an inventory of prisoners in mainland correctional facilities who could return to 
state facilities for a variety of factors, being  ,  I 

3. The recidivism rate for prisoners who were incarcerated on the mainland is slightly lower than the 
rate for prisoners who were incarcerated in Hawaii, despite the fact that the mainland prisoners are, 
on average, more likely to be violent offenders; those with extensive criminal histories, and those 
serving particularly long sentencesl. l - 

4. The recidivism rate for prisoners incarcerated on the mainland is statistically insignificant. Further, 
due to the private facilities' ability to choose whom they will house, the recidivism rate is 
statistically questionably. I 

5. If the task force suggests that the state place a moratorium on any further contracts with private 
correctional institutions, the release of present inmates must be accomplished in a planned and 
responsible manner;. 

6. If the task force suggests that the state place a moratorium on any further contracts with private 
correctional institutions, public safety is a primary coneernl. 

Writer's Findings  
I.  Prisoners in private facilities may be at a disadvantage in parole hearings as hearings are conducted 

remotely. _ 

Comment [19]; 
10/8/12 6:40 PM 

Nakamitsu: Reword. 
Perrone: Disagree. 

Comment [201: 
10/8/12 6:48 PM 

Perrone: Need citation. 

Comment [211: 
10/8/12 6:40 I'M 

Nakamitsu: Disagree. 
Perrone: Disagree. 

Comment [22]: 
10/8/12 6:40 PM 

Perrone: Disagree. 

JComment [23]: 
10/8/12 6:40 PM 

Torney: Change to 
"Impact of the State's Contracting with Private 
Prisons" 
,  .. 
Comment [24]: 
10/8/12 6:40 PM 

Tonaki: Requires supporting data. 
Nakamitsu: Vague. One cannot be dislocated from 
culture. 
Torney: Department's provision of services is tied to 
funding. Without adequate funding, facilities may 
deliver less services. 

Comment [25]: 
10/8/12 6:40 PM 

Tomey: Possible factors: classification of crime, 
required furlough participation. programatie needs. 

Comment [261: 
10/5/12 6:40 PM 

Torney: remove both 3 and 4 as they cancel each 
other out. 

Comment [27]: 
10/8/12 6:40 PM 

Perrone: Disagree. 

Comment [28]: 
10/8/12 6:40 PM 

Nakamitsu: Unnecessary. 
Torncy: Do not agree with tarn "moratorium." Not 
possible under current arrangements. 
Perrone: Disagree. 

Comment [29]: 
10/8/12 6:40 PM 

Nakamitsu: Unnecessary. 

Comment [30]: 
10/8/12 6:40 PM 

Nakamitsu c Disagree. 
Torney: Disagree. 



Comment [39]: 
10/8/12 6:40 PM 

Nakamitsu: Use term "disproportionate 
representation of indigenous conununities within 
their respective criminal justice systems." 
Perrone: Use the word "strengthened" instead of 
"improved" trod adding "...with respect to such 
things as education, employment, public safety, 
healthcare, positive role modeling. recreational 
activities, etc." 

Comment [311: 
10/8/12 6:40 PM 

Broderick: Basis? 
Nakamitsu: Unnecessary. 
Torney: Use the term "unequal burden." 
Perrone: Disagree. 

Comment [32]: 
10/8/12 6:40 PM 

Nakamitsu: Disagree. 
Torney: First sent prisoners in December, 1995. 
Perrone: Disagree. 

Comment [33]: 
10/8/12 6:411 PM 

Nakamitsu: Unnecessary. 
Torney. For many, it is a condition of parole. 

Comment [34]: 
10/8/12 6:40 PM 

Torney. "Issues in State Prisons and their Impact on 
Native Hawaiians"  
Comment [35]: 
111/8/12 6:40 PM 

Nakamitsu: Use term "official form of 
identification." 
Torney: This has been identified by the department. 
and is being worked on. Alter language. 
Perrone: alter language. 

Comment [36]: 
10/8/12 6:40 PM 

Nakamitsu: Disagree. 
Tomer "secure correctinnal facility" is proper term 
Disagree in part, alter language. 
Penne: Questions re: bed space. 

Comment [38]: 
10/8/12 6:40 PM 

Nakamitsu: Disagree. 
Torney. Slate is under Consent Decree, so disagree. 
Perrone: Disagree. 

2. Prisoners of Hawaiian descent who are sent to mainland facilities are effectively given an unequal 
sentence in relation to non-Hawaiian prisoneri I 

3. There are economic costs associated with inaction. The increase in the state's contract with private 
facilities has cost  annually, has increased exponentially since its inception in 1994. The costs 
of the state's relationship with private prisons will likely continue to increase without action, _ _ _ 

4. Many released offenders do not have transition plans, or any form of continued care beyond 
compliance with parole. 

E.  Issues in State and County Prisons and their Impact on Native Hawaiians 

1. Inmates released from state correctional institutions often do not have any form of identification. A 
form of identification is necessary to apply for employment, find housing, and comply with 
conditions of parolci. L 

2. A new high security correctional facility is not needed and would not be a proper use of state 
resources. As the majority of criminal defendants have been charged with property and substance 
abuse crimes, state resources should be directed towards rehabilitating offenders in relation to those 
offenses. 

3. Prisoners in state facilities may be receiving inconsistent treatment from staff. This inconsistent 
treatment by staff leads to inefficient effectuation of programs and policies. 

4. There are rehabilitative models currently being followed within the state that are informed by the 
trauma that the majority of inmates have experienced. and attempt to mitigate future traumatic 
experiences while incarcerated. 

5. It is essential for inmate rehabilitation that they he allowed an appropriate and safe environment to 
visit with family members, including extended family members.[ _ 

Writer's Findings  
1.  The 2011 United States Supreme Court decision Plata v. Brown, No. 09-1233, slip op. 

U.S.S.C.(2011) creates binding authority for the State of Hawaii. In Plata, the Supreme Court held 
that California violated constitutional guarantees against cruel and unusual punishment by failing to 
provide basic medical, mental health and dental care for inmates. The Plata decision ordered the 
State of California to develop a plan to reduce its inmate population significantly. California is 
currently releasing and transferring thousands of prisoners as a result of the Plata decision. 

F. Restorative Justice Practices and Their Application to Native Hawaiians 

1.  Appropriate models in ameliorating the disproportionate impact of the criminal justice system on 
indigenous communities can be found outside of American common law. Nations such as New 
Zealand. Australia, and Canada have had recent successes in work that is similar to that of this task 
force. 



Comment [42]: 
10/8/12 6:40 PM 

Nakamitsu: Disagree. 

Comment [40]: 
10/8/12 6:40 PM 

Nakamitsu: Disagree. 

Comment [41]: 
10/8/12 6:40 PM 

Broderick: more detail? 
Nakamitsu: Disagree. 

2.  Restorative justice practices. such as sentencing circles, mediation, and community justice, are an 
option for certain defendants. Further discussion of restorative justice practices will take more time 
and resources, and although valid and appropriate for future application, cannot be accomplished in 
the short time that the Native Hawaiian Justice Task Force has been given to prepare 
recommendations'. 

3. Criminality will decrease if communities are broadly improved. 

4. Restorative justice practices. such as sentencing circles, arc an option for certain defendants. Any 
recommendation regarding an increase in court-sanctioned programs must be cognizant of state and 
county resource 

G.  Lack of Services for Native Hawaiians Who Come Into Contact with the Criminal Justice 
System 

1. Comprehensive, culturally-based programs for Hawaiians and non-Hawaiians who have contact 
with the criminal justice system are under-valued and under-funded.l 

2. Diversion programs for youth lack resources. (cite Umemoto. K & Lee. W. 

3. Services for those with mental health conditions, regardless of race, continue to be under-valued 
and under-funded. Inadequate treatment of individuals with mental health conditions is pervasive, 
and is a tenet of the Hawaiian inmate population. 

4. There is a lack of an inventory of culturally-based programs and service providers for Hawaiians 
who come in contact with the criminal justice system. 

5. There is a further lack of clear guidelines within the service provider community as to what is 
expected of them. Any prospective program must have, at minimum, clear procedures which 
include: pre and post program evaluations, data tracking, follow up with the community effected, 
and follow up with the community at large. It is within the purview of the Attorney General's 
Office and the Federal Government to determine the appropriate standards for service providers.' 

6. Culturally-based comprehensive services arc an alternative to incarceration for appropriate 
defendants. An inventory of culturally-based comprehensive services is necessary. The certification 
process for culturally-based comprehensive services must be discussed further. Processes of 
evaluation, qualification, and success rate should be part of that discussioni. 

7. There are transitional programs that have had problems with zoning regulations. In order to 
effectuate services, these programs must be supported by state counties with appropriate zoning 

8. There are successful programs being effectuated at various levels on neighbor islands. This task 
force has attempted to connect these practices with its future work. Future programs aimed at native 
Hawaiians should emphasize the successes of these programs, and look to expanding work on 

Comment [43]: 
1018/12 6:40 PM 

Nakamitsu: Disagree. 
Torney: expand to include juvenile discussion. 
Perrone: disagree. 

Comment [44]: 
10/8/12 6:40 PM 

Nakamitsu: Unnecessary. 

Comment [45]: 
10/8/12 6:40 PM 

Broderick: ...and is particularly evident with the 
Hawaiian inmate population. 
Tomcy expand, with citations. 

Comment [46]: 
10/8/126:40 PM 

Nakamitsu: Confusing. 
Torney: clarify, that it may be within the purview of 
the DOH, other agencies. Expand. 

Perrone: The Department of the Attorney General 
provides only a very small portion of the grant 
funding that service providers receive - instead, we 
administer the majority of the federal funds that go 
to justice agencies. Also, please note that it is "The 
Department of the Attorney General' and not "The 
Attorney General's Office" as it's often incorrectly 
referred to. And it's unlikely that the Task Foxe, 
State Leg. or any other group in Hawaii would he 
successful in changing award and reporting 
requirements at the federal levet. ..._.... 
Comment [47]: 
10/8/12 6:40 PM 

Torney Duplicative of finding ( i4. 

Comment [48]: 
10/8/12 6:40 PM 

Nakamitsu: 2nd sentence confusing. 



Comment [51]: 
10/8/12 6:40 PM 

Nakamitsu: Disagree. 

Comment [52]: 
10,04/12 6:40 PM 

Nakamitsu: Reword. 

Comment [53]: 
10/8/12 6:40 PM 

Perrone: It is not the justice system's responsibility 
so insure that the ethnic breakdown of the criminal 
population tightly mimics the proportions of these 
same ethnic groups in the general population. 

neighbor island4 

Writer's Findings  
1.  The Office of Hawaiian Affairs, in conjunction with the Department of Public Safety, has begun 

discussing appropriate models to utilize the work of service providers, streamline the Federal 
Government and the State of Hawaii's compliance requirements for service providers, and integrate 
the work of a variety of service providers1.1 

H.  Continuing State Efforts to Ameliorate the Over Representation of Native Hawaiians in the 
Criminal Justice System 

1. Equity in the criminal justice system will require a sustained, continued cooperation amongst state 
agencies and private organizations, past the work of the Native Hawaiian Justice Task Force. The 
Interagency Council on Intermediate Sanctions (ICIS) provides a compatible model to format such 
work when the Native Hawaiian Justice Task Force statutorily dissolves in August. 2013i 

2. Any continued effort must have all stakeholders present to assure that policies are effectuated!. _ _ 

3. Missing from the Task Force arc: county police departments, the state parole board, and victim 
advocates. The participation of these groups would be beneficial in the sustained work of 
ameliorating the over representation of native Hawaiians in the criminal justice system.! 

Comment [49]: 
1018/12 6:40 PM 

Nakamitsu: reword. 

Comment [50]: 
10/8/12 6:40 PM 

Torrey: cite the law creating the Pu' uhonua. 



Page 3: [1] Comment [17]  10/9/2012 9:00:00 AM I 

10/8/12 6:40 PM 

Nakamitsu: Many ex-offenders and service providers see a connection between poverty and access to legal counsel... 
Torney: Many states do not have paroling authorities. No question as to the veracity of this statement. 


