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E Welina!

My name is Kat Brady and I am the Coordinator Community Alliance on Prisons, a community initiative
promoting smart justice policies for more than a decade. This testimony is respectfully offered on behalf
of the 6,000 Hawai`i individuals living behind bars, always mindful that almost 1,800 individuals are
serving their sentences abroad, thousands of miles away from their loved ones, their homes and, for the
disproportionate number of incarcerated Native Hawaiians, far from their ancestral lands.

First I would like to acknowledge the PLDC’s reconsideration of their decision regarding the taping and
broadcast of these important PUBLIC hearings. As Lord Acton said,

“Everything secret degenerates, even the administration of justice;
nothing is safe that does not show how it can bear discussion and publicity.”

TRANSPARENCY

After hearing the voices of our outer island neighbors, we sincerely hope that the PLDC has gotten the
message that public land is just that – PUBLIC. It is land held in trust for Native Hawaiians and the
general public. That is why people are upset…the public has been largely ignored while the legislature
has already identified lands for development. All this happened before the rules were even drafted.

Trust in government is at an all-time low. Transparency, accountability, and public participation are the
hallmarks of a vibrant democracy. We, the communities of Hawai`i nei, have a right to be heard and to
participate in the use of lands that are expressly public property.

THE BIG PICTURE

We know that the PLDC wants to narrow this hearing to procedural things;; however, one cannot ignore
the history of Hawai`i and all the secret deals that went down and are currently being proposed to
diminish the rights of Native Hawaiians and the general public. We invite the PLDC to study the
Lili`uokalani Agreement and the Akaka Bill, which has been pushed at the federal level for more than a
decade, to understand the depth of the community sentiment surrounding the PLDC.
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THE TRANS PACIFIC PARTNERSHIP

The Trans-Pacific Partnership being proposed by APEC is a Free Trade Agreement to subject the laws
that cities, states, provinces, and even nations make to an unelected set of international financiers. What
is the nexus between PLDC and the TPP? Is it coincidental that PLDC and TPP are being pushed
concurrently from many directions?

The rules it creates would override domestic laws on the environment, workplace safety, and investment. Of course,
it's not really possible to talk about the details because there are no publicly available drafts.1

The following is an excerpt from the regulatory section of the 2011 Leaders' Declaration of The 19th
APEC Economic Leaders' Meeting entitled, “The Honolulu Declaration - Toward a Seamless Regional
Economy” http://www.apec.org/Meeting-Papers/Leaders-Declarations/2011/2011_aelm.aspx:

Regulatory Convergence and Cooperation

Regulatory reform, including eliminating unjustifiably burdensome and outdated regulations, can
boost productivity and promote job creation, while also protecting the environment and public health,
safety, and security. In addition, as trade and investment flows become more globalized, greater alignment
in regulatory approaches, including to international standards, is necessary to prevent needless barriers
to trade from stifling economic growth and employment.

Although the PLDC does not use the ‘needless barriers’ language, exempting themselves and their
developer friends from the ‘needless barriers’ of planning, environmental protection, health and safety
standards and building codes sure sounds similar.

It is not that we don’t support trade. We support fair trade. In fact, the Hawaiian nation had 145 trade
agreements around the world and our Ali`i traveled far and wide establishing relationships across the
globe.

WHO BENEFITS FROM PUBLIC-PRIVATE PARTNERSHIPS?

Among many other things, it is the public-private partnerships that have Community Alliance on
Prisons deeply concerned. At a meeting on Maui, when the Director of DLNR was asked if the proposed
prison complex there could fall under the rubric of PLDC, his response was YES!

We are painfully aware that Corrections Corporation of America, a rich non-union corporation that
profits from misery has been anxious to enter Hawai`i. Our concern about public-private partnerships is
highlighted by an excerpt (page 12) from DAN RATHER REPORTS on public-private partnerships:
http://www.gila1019.com/Uploads/Dan_Rather_Reports_421[1].pdf

RATHER (VOICE OVER): KIT TAYLOR IS AN ECONOMIST AND A FORMER SECURITIES
REGULATOR…AND HE’S A BOND GURU. AT OUR REQUEST, HE LOOKED AT THE BOND
PACKAGES PUT TOGETHER BY SEVERAL PRISON COMPANIES BUILDING IN TEXAS.

1 The Pacific free trade deal that's anything but free - The draft TPP deal may grant new patent privileges and
restrict net freedom, but it's secret – unless you're a multinational CEO by Dean Baker, guardian.co.uk, Monday 27
August 2012 11.11 EDT. http://www.guardian.co.uk/commentisfree/2012/aug/27/pacific-free-trade-deal



3

TAYLOR: You've got unemployment. You've got issues. We have something that you might want. And
we'll put together a team. You don't have to sweat anything. We'll do it all for you. We'll issue the bonds.
We'll set up, do all the legal work. We'll do the construction. And our friends over here will manage the
prison. No sweat for you.

RATHER: It's a turn-key deal?

TAYLOR: A sort of turn-key deal. And they will do that. And then they-- so those guys, all those guys,
construction company, bond underwriters, legal people-- the people operating the prison, they all benefit.

RATHER (VOICE OVER): AND IN FACT OUR INVESTIGATION FOUND A GROUP OF
COMPANIES, ARE DOING JUST THAT. PRISON DEVELOPERS CORPLAN CORRECTIONS
(TX)…THE COMPANY HALE-MILLS CONSTRUCTION (TX) … BOND UNDERWRITERS
MUNICIPAL CAPITAL MARKETS GROUP (TX) AND HERBERT J. SIMS AND COMPANY
FROM CONNECTICUT. ALL THESE COMPANIES HAVE WORKED TOGETHER AROUND THE
COUNTRY, NEGOTIATING DOZENS OF PRISON DEALS IN THE LAST 10 YEARS.

In short, Hawai`i has little experience negotiating with high-priced attorneys who negotiate these deals
daily. The history of public-private partnerships in the prison industry is abysmal;; some communities
have been left with millions of dollars in debt when the profiteers abandoned the facility.2

NATIVE HAWAIIAN RIGHTS

Native Hawaiian rights are constitutionally protected and were affirmed in the 1995 Kohanaiki Decision.
Therefore, the state and its agencies and attached corporations have a duty to protect traditional and
customary rights. As trustee of these resources they are duty-bound to uphold the state’s fiduciary
obligations to the people of Hawai‘i.

Native Hawaiians are the largest population in our prisons and jails. Community Alliance on Prisons
finds it ironic that a legislatively developed corporation could exempt themselves from laws that have
such broad social, cultural and environmental impacts when most of our over-incarcerated population is
composed of non-violent low-level lawbreakers!

Community Alliance on Prisons is concerned with the PLDC Project Exemptions that remove important
planning and management tools, increase the likelihood of unprecedented development of the State's
public and private lands, including a handful of rural community strongholds where Native Hawaiian
beliefs, values, traditions, and customs continue to be honored and practiced.

Exempting the PLDC from the various laws that ensure protection for Native Hawaiian traditional and
customary rights are sometimes the only way that Native Hawaiians are able to participate in
development and land use processes and the only way that state agencies know about the existence of
cultural practices and resources in an area.

2 Littlefield, Texas, may be the best example of this exodus. In July of 2011, the town auctioned off the recently-
built Bill Clayton Detention Center for half the price it paid for the initial construction rather than risk defaulting
on their loan. They also raised property taxes, increased utility fees across the board, and laid off city employees
while their bond rating collapsed. (Are America's Prison Towns Doomed? Llewellyn Hinkes-Jones, Feb 09, 2012,
Reuters.
http://www.theatlanticcities.com/jobs-and-economy/2012/02/are-americas-prison-towns-doomed/1177/



4

HRS Ch. 171C does not require the preparation of business and public land development plans for its
projects and in the event that the PLDC chooses to do so its contents are not required to include elements
to ensure protection of culturally sensitive areas or traditional and customary rights.

THE PLDC IS NOT EXEMPT FROM FEDERAL & STATE LAWS – REALLY???

Mr. Haraguchi explained in the press release, “The PLDC is not exempt from federal laws, state environmental
impact laws, nor state historic preservation laws. The PLDC is committed to working with county zoning and
permitting requirements to ensure that its projects conform to county guidelines. PLDC is committed to doing
what is pono for the people and the state;; always being sensitive to the environment and culture of Hawai‘i.”

Yet some of the powers, as we understand them, allow the PLDC to:

Own, hold, improve, and rehabilitate any real, personal or mixed property acquired (other than
property owned by DLNR as of July 1, 2011) (HRS § 171C-4(a)(8))

Sell, assign, exchange, transfer, convey, lease, or otherwise dispose of or encumber any real,
personal, or mixed property acquired (other than property owned by DLNR as of July 1, 2011)
(HRS § 171C-4(a)(8))

Develop and implement public land optimization projects to create revenue-generating centers or
take advantage of opportunities to exploit local, national, and international markets (HRS § 171C-
6(a))

Acquire development rights for lands under DLNR’s jurisdiction (HRS § 171C-16(a))

Lease state lands suitable for its purposes (HRS § 171C-16(b))

Issue bonds to finance the cost of a project (HRS § 171C-4(a)(18))

Adopt rules under HRS Ch. 91(discretionary) (HRS § 171C-4(a)(4))

By itself or with private or government partners, acquire, construct, or repair accessory facilities
in connection with any project (HRS § 171C-4(a)(9))

Own, sell, transfer, exchange, lease or otherwise dispose of any project (HRS § 171C-4(a)(9)

Assume management responsibilities for small boat harbors (subject to DLNR approval) (HRS §
171C-4(a)(19))

Enter into cooperative agreements with coordinating entrepreneurs or public agencies (HRS §
171C-6(c)

The PLDC is broadly exempted from Hawai‘i’s planning and land use laws that are in place to protect
Hawai‘i’s unique cultural and environmental resources.

PLDC’s broad exemptions are not replaced by any others standards, which could result in decisions
that adversely impact Native Hawaiian traditional and customary practices and degrade natural and
cultural resources, and the environment. We are concerned that public health and safety could be
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compromised as well as Hawai`i’s unique and fragile cultural, historic and natural resources. We are
concerned that the lack of transparency could adversely impact significant and, to the western eye, not-
so-significant historic and cultural resources. Removing planning and management tools only increase
the likelihood of unprecedented (and perhaps unwanted) development on public and private land.

HRS Ch. 171C empowers the PLDC to acquire ownership of certain state lands and allows the
corporation to sell any of the property it owns without clarifying that it is subject to HRS § 171-64.73,
which prohibits state agencies from alienating public lands without receiving approval by 2/3 of both
houses of the Hawai`i legislature.

HB 2398 SD1 (signed by the Governor on July 6,2012 as Act 282) removes from the definition of “public
lands” in HRS §171 all lands set aside by the governor to the PLDC, lands leased to the PLDC by other
state agencies, and lands to which the PLDC holds title. The effect of HB 2398 SD1/Act 282 is that the
PLDC will not be subject to HRS Ch. 171, which provides a statutory scheme for governing the fiduciary
duties of the State of Hawai`i for managing and disposing of its public lands – which are held in trust for
Native Hawaiians and the general public. (i.e. Leasing, disposition, licensing)

Provided that public land planning activities are coordinated with the county planning departments and
the county land use plans, policies, and ordinances, the Public Land Development Corporation’s projects
are “exempt from all statutes, ordinances, charter provisions, and rules of any government agency relating to
special improvement district assessments or requirements;; land use, zoning, and construction standards for
subdivisions, development, and improvement of land;; and the construction, improvement, and sale of homes
thereon. . .”

IS THE PLDC COMMITTED TODOINGWHAT IS PONO?

These powers appear to conflict with Mr. Haraguchi’s statement: “PLDC is committed to doing what is pono
for the people and the state;; always being sensitive to the environment and culture of Hawai‘i.”

“Pono” is defined as: Goodness, morality, moral qualities, correct or proper procedure, excellence, well-
being, prosperity, welfare, duty;; moral, fitting, proper, right, just, fair, successful;; should, ought, must,
necessary.

Community Alliance on Prisons fails to understand how the selling or leasing of public land without
adequate consultation with the Native Hawaiians and the general public is pono.

We close by reminding you that that the community has highlighted our deep concerns about 1) the
importance of transparency, accountability, respect, inclusion, trust;; 2) Native Hawaiian rights and
cultural properties;; 3) that local jobs must be for local people;; 4) local land in local hands means that
public land must benefit the Native Hawaiians and general public.

Mahalo for this opportunity to testify.

3 HRS § 171-64.7 provides transparency so the public can hold the State accountable in the event that the sale of
public trust lands are considered.


