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COMMUNITY ALLIANCE ON PRISONS
76 North King Street, Suite 203, Honolulu, Hawai`i 96817
Phone/E-mail: (808) 533-3454/communityallianceonprisons@hotmail.com

OHA TASK FORCE ON THE DISPARATE TREATMENT OF
NATIVE HAWAIIANS IN THE CRIMINAL JUSTICE SYSTEM

Thursday & Friday, June 7th and 8th, 2012
Hawai`i State Capitol Auditorium

Aloha Community and Task Force Members!

Mahalo nui for holding these important hearings to gain insight from the community on the issue of the
disparate treatment of Native Hawaiians in the criminal justice system. My name is Kat Brady and I am
the Coordinator of Community Alliance on Prisons, a community initiative working on criminal justice
issues in Hawai`i for over a decade. I am unable to be with you for these two important hearings since I
am at a conference in New Orleans.

I respectfully offer Community Alliance on Prisons’ testimony, always being mindful that Hawai`i has
more than 6,000 people behind bars with almost 1700 individuals serving their sentences abroad,
thousands of miles away from their homes, and in most cases far from their ancestral lands and their
loved ones.

While the bill that ultimately created this task force was moving through the legislature there was a lot of
discussion about the disproportionate representation of Native Hawaiians in the system. That is true,
however, what leads to the disproportionate representation is the fact that Native Hawaiians are
receiving disparate treatment. The disproportionate impact of the criminal justice system on Native
Hawaiians accumulates at each stage.1 This results in disparate treatment.

- Native Hawaiians are 24% of the population (2008)
- Native Hawaiians are no more likely than any other group to commit crime
- Native Hawaiians represented 25% of those arrested (2008)
- Native Hawaiians represented 33% of those in pre-trial detention (2009)
- Native Hawaiians represented 29% of those on probation (2000-2009)
- Native Hawaiians represented 36% of those incarcerated in 2009
- Native Hawaiians represented 39% of those incarcerated as of June 30, 2008
- Native Hawaiians represented 39% of those individuals released on parole (2009)
- Native Hawaiians represented 41% of parole revocations (2005-2009)

1 Sources:Hawai‘i State Department of Health, Office of Health Status Monitoring, special tabulation from the Hawai‘i Health
Survey, January 22, 2010. http://hawaii.gov/dbedt/info/economic/databook/2008-individual/01/;; Hawai‘i Criminal Justice
Data Center;; Lydia Seumanu Fuatagavi and Paul Perrone, Crime in Hawai‘i: A Review of Uniform Crime Reports (Honolulu,
HI: Attorney General, State of Hawai‘i, 2009). http://hawaii.gov/ag/cpja/main/rs/Folder.2005-12-05.2910/
copy_of_cih2007/Crime%20in%20Hawaii%202007.pdf ;; Hawai‘i Department of Public Safety, 2008 Annual Report (Honolulu,
Hawai‘i, Department of Public Safety, 2008).
http://hawaii.gov/psd/administration/publications/annualreports/department-of-public-safety/PSD-AnnualReport2008.pdf
Note:Admissions to incarceration or probation are the result of sentencing. Admissions to probation do not include instances
where a period of incarceration is a condition of probation.
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The 2010 OHA report The Disparate Treatment of Native Hawaiians in the Criminal Justice System2 builds
upon prior research. The findings in the report are not a surprise to anyone who works within the
criminal justice system.

- In 2009 Native Hawaiians made up the largest percentage (32%) of the people admitted to prison
for drug offenses

- Native Hawaiians do not use drugs at drastically different rates from other races or ethnicities
- Native Hawaiians go to prison for drug offenses more often than people of other races or

ethnicities
- Majority of defendants plead guilty
- Given a determination of guilt, Native Hawaiians are more likely to get a prison sentence than

other any other group
- Native Hawaiians serve longer prison terms than most other racial or ethnic groups
- Native Hawaiians are the largest group of people incarcerated in out-of-state facilities
- Hawai`i has the largest population of women in prison with Native Hawaiian women comprising

the largest a disproportionate number of women in prison
- Parole revocations contribute to the number of Native Hawaiians in prison in Hawai`i.

In testimony before the Joint House and Senate Public Safety Committees on October 15, 2008, Professor
Marilyn Brown wrote:

Racial disparities in the criminal justice system can be understood as the outcome of stressors that
are unequally distributed among some communities and groups. These stressors in turn are related to risk
factors for involvement in the juvenile and adult criminal justice systems.
…
Patterns of disparate negative outcomes across a range of institutional settings are the underlying factors
that contribute strongly to the problem of over-representation of minorities in the criminal justice system.3
The institutional settings where these stressors have been examined are found in the justice system
(starting with juvenile justice), socioeconomic institutions, schools, and in the composition of the family.

Disparities associated with education are poor early childhood education, school failure, lack of cultural
education, and lack of cultural role models.

Socioeconomic disparities are produced through low income jobs, few job opportunities, lack of work
experience, few community support services, along with inadequate health and welfare resources.
…

The effects of the illegal overthrow of the Hawaiian Kingdom and the continued occupation of Hawai`i
cannot be ignored as a major stressor in the Native Hawaiian community. Using western approaches to
address the problems arising from this unadjudicated crime have proven to be ineffective, at best. Our
prisons and jails are overflowing with Hawaiian individuals. Despite the department’s report that
approximately 40% of our incarcerated population is Hawaiian, anyone who has been to a facility can
tell you that Hawaiians are undercounted and that the Hawaiian incarcerated population tends more

2 www.oha.org/disparatetreatment
3Disproportionate Minority Confinement: Lessons Learned from Five States,Office of Juvenile Justice and Delinquency Prevention,
Devine, Coolbaugh, Jenkins, 1998.
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toward 60-70%. Even if 40% were accurate, the census shows that Hawaiians are approximately 24% of
the population of the Hawaiian Islands.

The 2006 OHA Native Hawaiian Databook reports 2005 figures for our adult prison population banished
to Corrections Corporation of American prisons on the U.S. continent and reveals that Hawaiians are
disproportionally exiled from their ancestral lands: 41% of the male population and 47% of the female
prison population. All our women are home now, but we still have 1700 men serving their sentences
abroad. This is happening while we know the problems suffered by the Hawaiian population and the
importance of strengthening family ties. This banishment creates another stressor for the incarcerated
individual as well as their `ohana left behind – the invisibly incarcerated.

An article entitled American Colonialism Continues4 states:

“In Hawaii, the prison-industrial complex takes on a new dimension that extends well beyond "just" the
simple fact of incarcerating someone for a crime, especially when that individual is removed from the
Hawaiian islands to a prison on the mainland. It should not be surprising then that one of the premier
court cases that supports the transfer of prisoners just about anywhere in the country, away from family,
friends and support networks, is a case with origins in Hawaii.

The 1983 U.S. Supreme Court decision in Olim v. Wakinekona, in essence, stated that prisoners had no
rights with regard to transfers from one prison to another, and that the states had all the right in the world
to ship their prisoners anywhere in the United States.

Justice Thurgood Marshall, along with Justices Stevens and Brennan, filed a rather scathing dissent from
the majority opinion, exemplifying the plight of Hawaiian prisoners, and the treatment of native Hawaiians
in general. Of Wakinekona's transfer to a prison on the mainland in California, Justice Marshall wrote that
it was synonymous with "banishment" from his homeland, "...a punishment historically considered to be
'among the severest'."(It is interesting to note that Justice Marshall’s son is currently on the board
of Corrections Corporation of America.)

In the case of Hawaiians being shipped to the mainland, 2,000 miles of ocean would separate them from
their home, family, friends, culture, and land. In essence, removing people from Hawaii and shipping them
to the mainland is very similar to removing Blacks from the continent of Africa and moving them to the
Americas.

Native Hawaiians are being incarcerated in such rampant numbers that Hawaii has the third fastest
incarceration rate (per capita) in the country. As Healani Sonoda writes in COLORLINES (Summer
2001), "Though we were an independent nation, Hawaii was colonized because of American imperial,
strategic interests in the Pacific and Asia. The United States overthrew our government and stole millions
of acres of Native lands. Now a colonized people, we inhabit the islands' lowest socioeconomic strata." As
with any colonial conquest, the indigenous peoples of the occupied territories--in essence--become slaves to
the invading party, and anything that is not consistent with the ideas of the colonial power is
criminalized.”

“As on the mainland with Black prisoners”, Sonoda wrote, “ that most Hawaiians have family members, or
friends, who were incarcerated. Hawaiians are twice as likely to be incarcerated after going through what she calls
"the colonial legal process" as whites or Japanese on the islands.”

3 Views from the Inside Out by Robert Taliaferro, News & Letters, July 2001
http://www.newsandletters.org/Issues/2001/July/1.07_vio.htm



4

Ka Huaka`i, published by Kamehameha Schools cites research from the Conference of State Court
Administrators (2001)5:

“Thus far, the discussion of Native Hawaiian social well-being has highlighted some of the community’s
greatest strengths: the inclusive nature of `ohana, the cohesive power of communities, and the growing
sense of cultural identity. However, the multiple stressors and social imbalances within the Native
Hawaiian community have led to troubling outcomes—antisocial, self-destructive, and criminal behavior—
that are amplified by an enforcement and justice system in which inequality is an ongoing reality. ... the
rates of arrest and incarceration for Native Hawaiians are among the highest of all major ethnic groups in
the state. The disproportionately high number of young Native Hawaiian men and women in the state’s
correctional system has profound implications for Native Hawaiian education. Not only are educational
and other opportunities severely limited for incarcerated adults, but Native Hawaiian children of inmates
are also at increased risk of growing up without a parent to support them through critical stages of growth
and development. Moreover, the deviant activities that lead to arrests and incarceration—such as crime
and drug use—directly influence the safety and stability of communities, which may further hinder the
educational prospects for Native Hawaiian children and adults.”

A report from the Department of Public Safety’s6 consultants contracted to re-classify all individuals in
Hawai`i’s correctional system reveals that the majority of Hawai`i’s incarcerated population - 63% of the
men and 84% of the women - are nonviolent.

Hulili, published by Kamehameha Schools, cites research by Dr. Marilyn Brown7

The adoption of Western law in Hawai`i extended novel sets of regulation and control on the colonized
Native Hawaiians. A primary focus of the law was the control of drinking and the native intoxicant `awa
(kava). Using perspectives that emphasize the governing of populations through drinking and drug
criminalization, this case study shows how overlapping programs of regulation and prohibition grew out of
a racialized discourse about the identify of the colonized and the colonizer. This article contributes to the
“governmentality” literature through a sociological analysis of the complexities of regulation and
criminalization and their relevance to racial disparities in Hawai`i

The Afterword of this article provides the author’s reflections on the criminalization of Native
Hawaiians in more recent times:

…an obvious continuity in this account is the present-day war on drugs and its impact on Native
Hawaiians. If anything, the consequences of modern-day law are more severe than during the Kingdom
period. Native Hawaiians are over-represented in most criminal justice contexts, , and they are twice as
likely as Whites (the second highest group) to be charged for methamphetamine offenses. While arrested at
nearly the same rate as other groups, Native Hawaiians are more likely to be incarcerated and to serve
longer sentences, even controlling for the seriousness of the offense. The phenomenon of mass incarceration,
so well documented among minorities on the U.S. continent, has devastated Native Hawaiian families.
Current research suggests that the most powerful predictor for having multiple relatives incarcerated is
Native Hawaiian ancestry. Mass incarceration and the banishment of family members to for-profit prisons
on the continent are undermining Native Hawaiian families and communities. Given that the research
shows that disadvantaged communities with high levels of incarceration have far more crime, these

5 Conference of State Court Administrators 2001;; Leiber and Blowers 2003;; MacDonald 2003;; Zatz 2000
6 Classification – Systematic Approach to Sound Correctional Management” Camp, Handyman, Criminal Justice Institute, Inc.
2008.
7 `Aina Under the Influence: The Criminalization of Alcohol in 19th Century Hawai`i, Marilyn Brown, Ph.D., Hulili:
Multidisciplinary Research on Hawaiian Well-Being , Vol. 7 (2011).
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correctional policies increase the institutionalized racism that continues to erode Native Hawaiian well-
being.

In May 2008, the Department of Public Safety reported the following statistics8:

8 July 24, 2008 letter from Department of Public Safety Director Clayton Frank to Senator Will Espero
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WHAT TODO:

1. CHANGE ATTITUDESWITHIN THE CRIMINAL JUSTICE SYSTEM:

An article9 from the Louisville Courier-Journal quotes the Department of Public Safety’s Administrator
of the Mainland Branch:

…Kimoto acknowledges that separation is particularly hard on women, who traditionally have
been the primary caregivers in their families. But that is where her sympathy ends. "I don't think
they had their children or families on their mind when they did their crimes or did their drugs," she said.

This quote is an example of the lack of understanding of substance abuse and its effect on Native
Hawaiian as well as other communities.

Dr. Lee Yetta Stein wrote in The Psychosocial Needs of Hawaiian Women Incarcerated for Drug-Related
Crimes:

The incarceration rate of women for non-violent drug-related offenses in Hawai’i is now outpacing that of
men. While females of Native Hawaiian descent comprise less than 10% of the total State population, the
ratio among incarcerated women is a disproportionate 40%. The pathways to drug abuse and related crimes
are different for men and women. Discrimination and survival of what is often a lifetime of interpersonal
violence are salient contributors to the behaviors leading to the imprisonment of women. There must be full
consideration of these issues to reach proper understanding of the complexity of the unmet needs
underlying the behaviors leading to arrest, and to resolve them.10

Education and Diversity training should be required at all levels of the criminal justice system. In
order to explore solutions and significantly reduce the number of Native Hawaiians in the criminal
justice system, we must have a better understanding of the factors that contribute to their over-
representation and disparate treatment.

2. CONTINUE RESEARCHING AND CAPTURING ACCURATE DATA ON NATIVE
HAWAIIANS IMPACTED ACROSS THE CRIMINAL JUSTICE SYSTEM:

We need to have accurate data about the number of Native Hawaiians that are detained and incarcerated
in State (whether at home or in private prisons on the American continent) and federal prisons. In order
to explore solutions and significantly reduce the number of Native Hawaiians in prison, we must have a
better understanding of the factors that contribute to their over-representation.

3. IMPLEMENT PU`UHONUA (PLACES OF REFUGE) WITH NATIVE HAWAIIAN
PRACTICES, HO`OPONOPONO, AND RESTORATIVE CIRCLES:

Support the establishment of Pu`uhonua on every island that focus on Native Hawaiian practices of
wellness and healing.

9 Doing time a long way from home - For Hawaiians in Kentucky, it's 'double punishment' , By Andrew Wolfson,
awolfson@courier-journal.com, The Louisville Courier-Journal, Sunday, February 19, 2006.
10 The Psychosocial Needs of Hawaiian Women Incarcerated for Drug-Related Crimes,
http://www.haworthpress.com/store/ArticleAbstract.asp?ID=32593, Journal of Social Work Practice in the Addictions,
Volume: 1 Issue: 4, ISSN: 1533-256X Pub Date: 12/1/2001
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Implement Restorative practices such as the Restorative Circles, Modified Restorative Circles, and
Ho`oponopono. Research clearly shows that restorative justice interventions are more effective at
reducing repeat crime and reducing recidivism than our current mainstream justice systems.11 It is an
alternative to incarceration that promotes healing of the victim, the community and the lawbreaker by
bringing willing parties together to discuss what happened, who was harmed, and how the harm can be
repaired. In other words, everyone has a voice, and every voice counts, unlike the criminal justice
system, where most are left unsatisfied with numerous unresolved issues.

Aotearoa (New Zealand), which provides more rehabilitation in its prisons than Hawai‘i, has almost a
15% lower recidivism rate with 37% of their incarcerated people back into prison within two years, but
that is bad news for the Kiwis who would like to see even less recidivism.12

4. RECOMMEND THAT RACIAL IMPACT STATEMENTS BE OFFERED FOR ALL
NEW PROPOSED SENTENCING LEGISLATION:

Many states have enacted racial impact statements when they realized that people of color were
disproportionately represented in their prisons. Hawai`i, with our disparate treatment and
disproportionate representation of Native Hawaiians in the justice system, must face this serious and
unjust issue.

Hawai`i’s sentences are longer than even New York’s with the Rockefeller drug laws. Women are losing
their children because of the enactment of the federal Adoption and Safe Families Act, which mandates
that children in foster care must be permanently placed within 15-22 months. This is devastating since
women sentenced under mandatory minimums are serving at least 26 months, therefore are threatened
with the loss of their children.

With a swelling prison population, the banishment of Native Hawaiians from their homeland, and the
rising costs of incarceration – we MUST address this issue now.

5. IMPLEMENT RECOMMENDATIONS FOR OHA’S NATIVE HAWAIIAN
SUBSTANCE ABUSE SURVEY PROJECT13,14 :

Increase efforts for Native Hawaiians on every island to have access to a culturally based
substance use prevention and treatment programs. This could be done in multiple ways, to
include funding for new programs, increasing the capacity of existing programs to take on more
numbers to treat (i.e., expanding program reach via satellite clinics),utilizing cultural experts to
consult with other programs to develop culturally based curricula, and funding travel costs for
individuals who are interested in enrolling in culturally-based programs that may not be on the
island where they reside, or in the near vicinity.

11 Sherman & Strang, 2007, http://www.smith-institute.org.uk/pdfs/RJ_full_report.pdf
http://www.scoop.co.nz/stories/PA0807/S00086.htm
13

14 Native Hawaiian Substance Abuse Survey Project: Prevalence Rates & Treatment Availability, Final Report Presentation, I Ola
Lahui, Jill Oliveira Gray, PH.D., Aukahi Austin,Ph.D., David Saunders Scott, Ph.D., & Krista Brown, February 7, 2011.
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Study the effectiveness of prevention programs, taking into consideration risk and/or
protective factors for youth and adults in order to better tailor prevention efforts. Prevention
programs are imperative in order to shift the focus from having to react to a crisis to one where
we proactively educate, inform, and effectively deter youth from experimenting with and
becoming eventually dependent upon alcohol or other illicit substances. School-based programs
have the broadest reach across the state in this regard, however, little is known about the
effectiveness of these programs and whether barriers exist for youth with regard to accessing
school based substance use services (i.e., stigma/shame).

Study the effectiveness and acceptability of culturally based versus non-culturally based
programs for Native Hawaiian youth and adults. Efforts to conduct controlled research trials are
needed to determine whether culturally based programs are in fact more effective and acceptable
to Native Hawaiian individuals, and if so, what specific components are deemed to be primary in
successful treatment and recovery from substance use.

Long-term sustainability of substance use treatment is imperative. There is a place for advocacy
efforts to improve future sustainability of substance use treatments, particularly culturally-based
and outpatient treatment programs that are currently unable to utilize a third-party payment
system to support the services being offered. Advocating for CSAC and master’s level counselors,
who conduct a majority of the work in the substance use and recovery domain, with regard to
licensure and being able to reimburse for their services, would provide a significant relief to these
programs who are otherwise reliant on external funding that is influenced by unpredictable
socio-economical-political forces year to year.

Funding support for capacity building efforts to increase specific training in culturally based
substance use treatment with Native Hawaiians. As we think about more substance use
treatment programs needed across the state, we must also think about staffing these programs
with quality providers who are ready, willing, and able to provide quality care. Efforts to
develop the means to train such providers should be an integral part of the overall plan to
improve substance use prevention and treatment for Native Hawaiians across the state.
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6. FOCUS ON NATIVE HAWAIIANWELL-BEING15:

A conceptual model of well-being that emphasizes interconnectedness.

Internationally, the concept of well-being has been used to describe global health, quality of life, and
overall sustainability. According to the Oxford American Dictionary, well-being refers to being healthy,
comfortable, and happy, although its uses extend to people, environments, wildlife, communities, nations, and so
on. For the purposes of this assessment, we use a conceptual model based on our review
of the research, which indicates five distinct but overlapping areas of well-being as follows:

Social and cultural well-being
This term indicates how individuals or groups function in relation to others in society and often refers
to characteristics such as family composition and interaction, social networks and support, community
dynamics, and social behavior, including lifestyle, risk-taking, and deviance. For Native Hawaiians and
other groups, this area includes cultural practices, language, and traditions that form the contextual
underpinnings of social functioning and lifestyle.

Material and economic well-being
This term refers to access to monetary and material resources such as housing, land, employment,
occupation, income, and other dimensions of socioeconomic status. In the Native Hawaiian context,
‘äina mole refers to land as both a resource and an ancestral foundation.

Physical well-being
By physical well-being, we refer to characteristics such as life expectancy, wellness, nutrition, disease
incidence, health risk factors, maternal and child health, and access to health care. In Native Hawaiian
perspectives, physical well-being is inseparable from other sources of well-being and relies on being in
balance spiritually and in relation to the natural environment.

Emotional well-being
We define emotional well-being to include characteristics involved with feelings or the subconscious,
such as perception, attitudes, spirituality, intimacy, self-esteem, and mental health. Important in this
area for Native Hawaiians is cultural identity, a sense of place, ties to the land, and spiritual connections
to ancestors as well as the living.

Cognitive well-being
We operationalize the concept of cognitive well-being through its more specific educational proxies that
encompass learners and learning systems. These proxies include characteristics of schools, groups, and
individuals, such as school readiness, instructional quality, achievement test scores, special education
rates, attendance, high school completion, and educational attainment. Taken together, these provide
a picture of overall cognitive development, intellectual functioning, knowledge—including indigenous
knowledge—and human capital in individuals and groups.

Community Alliance on Prisons believes that implementing these well-researched recommendations will
address the needs of Native Hawaiians and reduce the impacts they suffer from disparate treatment,
resulting in their disproportionate representation in the criminal justice system.

15 Ka Huaka`i, 2005 Native Hawaiian Educational Assessment, Kamehameha Schools


